
�
�

��
�

81,7('�67$7(6�',675,&7�&2857�
)25�7+(�',675,&7�2)�&2/80%,$�

�

�

3/$,17,))¶6�027,21�)25�5(&216,'(5$7,21�

3XUVXDQW�WR�5XOH���H��RI�WKH�&RXUW¶V�*HQHUDO�2UGHU�DQG�*XLGHOLQHV�IRU�&LYLO�&DVHV�%HIRUH�

-XGJH�.HWDQML�%URZQ�-DFNVRQ��3ODLQWLII�$)/�&,2�KHUHE\�PRYHV�IRU�UHFRQVLGHUDWLRQ�RI�WKDW�

SRUWLRQ�RI�WKH�2SLQLRQ��(&)�1R������LVVXHG�RQ�-XQH����������LQ�WKLV�FDVH�WKDW�FRQFOXGHV�WKDW�³$W�

WKH�$)/�&,2¶V�UHTXHVW��WKH�&RXUW�KDV�QRW�SURFHHGHG�IXUWKHU�WR�FRQVLGHU�WKH�$)/�&,2¶V�

UHPDLQLQJ�VXEVWDQWLYH�$3$�FKDOOHQJHV�´��2SLQLRQ�DW������3ODLQWLII�KDV�FRQIHUUHG�ZLWK�WKH�

'HIHQGDQW�1DWLRQDO�/DERU�5HODWLRQV�%RDUG��1/5%��RQ�WKLV�PRWLRQ��DQG�WKH�1/5%�RSSRVHV�WKH�

PRWLRQ��

,Q�VXSSRUW�RI�WKLV�0RWLRQ��WKH�$)/�&,2�VWDWHV��

��� 7KH�$)/�&,2�GLG�QRW�DQG�FRXOG�QRW�KDYH�SUHYLRXVO\�UDLVHG�WKLV�LVVXH�EHFDXVH�WKH�$)/�

&,2�GLG�QRW�NQRZLQJO\�UHTXHVW�WKDW�WKH�&RXUW�QHHG�QRW�RU�VKRXOG�QRW�UHDFK�&RXQWV�7ZR��7KUHH�

DQG�)RXU�RI�WKH�&RPSODLQW�HYHQ�LI�LW�GLG�QRW�JUDQW�VXPPDU\�MXGJPHQW�LQ�IXOO�RQ�&RXQW�2QH��

LQYDOLGDWLQJ�DOO�SDUWV�RI�WKH�UXOH��WKH�'HIHQGDQW�1/5%�QHYHU�DUJXHG�WKDW�WKH�$)/�&,2�KDG�VR�

UHTXHVWHG��DQG�WKH�$)/�&,2�ZDV�XQDZDUH�XQWLO�WKH�LVVXDQFH�RI�WKH�2SLQLRQ�WKDW�WKH�&RXUW�
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EHOLHYHG�WKH�$)/�&,2�KDG�VR�UHTXHVWHG���7KLV�PRWLRQ��WKHUHIRUH��PHHWV�WKH�UHTXLUHPHQWV�RI�)HG��

5��&LY��3�����H��DQG����E���QDPHO\��WKDW�WKH�&RXUW�PD\�DOWHU�RU�DPHQG�D�MXGJPHQW�EDVHG�RQ�

PLVWDNH��LQDGYHUWHQFH��RU�VXUSULVH�EDVHG�RQ�D�PRWLRQ�ILOHG�QR�ODWHU�WKDQ����GD\V�DIWHU�WKH�HQWU\�RI�

MXGJPHQW���

��� 7KH�$)/�&,2�EHOLHYHV�WKDW�WKLV�&RXUW�ZDV�PLVWDNHQ�LQ�VWDWLQJ�WKDW�WKH�$)/�&,2�

UHTXHVWHG�WKDW�WKH�&RXUW�QRW�SURFHHG�WR�&RXQWV�7ZR��7KUHH��DQG�)RXU�RI�WKH�&RPSODLQW�LI�WKH�

&RXUW�JUDQWHG�DQ\�UHOLHI�XQGHU�&RXQW�2QH���7KH�$)/�&,2�GLG�QRW�VXJJHVW�WR�WKH�&RXUW�WKDW�LW�

QHHG�QRW�RU�VKRXOG�QRW�UHDFK�&RXQWV�7ZR��7KUHH��DQG�)RXU�RI�WKH�&RPSODLQW�LI�LW�GLG�QRW�JUDQW�

VXPPDU\�MXGJPHQW�LQ�IXOO�RQ�&RXQW�2QH��DQG�GLG�QRW�LQYDOLGDWH�DOO�SDUWV�RI�WKH�UXOH���,QVWHDG��DV�

GHPRQVWUDWHG�EHORZ��WKH�$)/�&,2¶V�VXJJHVWLRQ�WKDW�WKH�&RXUW�GLG�QRW�QHHG�WR�SURFHHG�WR�&RXQWV�

7ZR�WR�)RXU�ZDV�DOZD\V�SUHPLVHG�RQ�WKH�&RXUW¶V�DJUHHPHQW�ZLWK�WKH�$)/�&,2¶V�DUJXPHQW�WKDW�

WKH�SURYLVLRQV�RI�WKH�1/5%¶V�UXOH�ZHUH�QRQ�VHYHUDEOH��DQG�WKHUHIRUH��WKH�HQWLUH�UXOH�ZDV�LQYDOLG�

RQ�QRWLFH�DQG�FRPPHQW�JURXQGV��

��� 7R�EHJLQ��LQ�ERWK�LWV�RSHQLQJ�0HPRUDQGXP�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�

�(&)�1R��������DQG�LQ�LWV�2SSRVLWLRQ�WR�WKH�'HIHQGDQW¶V�&URVV�0RWLRQ�IRU�6XPPDU\�-XGJPHQW�

�(&)�1R�������WKH�$)/�&,2�VWDWHG�RQO\�WKDW�LI�WKH�&RXUW�JUDQWHG�VXPPDU\�MXGJPHQW�RQ�&RXQW�

2QH�RI�WKH�&RPSODLQW�in full��WKH�&RXUW�QHHG�QRW�DGGUHVV�WKH�RWKHU�FRXQWV�EHFDXVH�DOO�SDUWV�RI�WKH�

UXOH�ZRXOG�KDYH�EHHQ�VWUXFN�GRZQ�RQ�QRWLFH�DQG�FRPPHQW�JURXQGV���

��� 7KH�RSHQLQJ�0HPRUDQGXP�EHJDQ��DIWHU�D�VKRUW�LQWURGXFWRU\�SDUDJUDSK��E\�QRWLQJ�WKDW�WKH�

&RPSODLQW��(&)�1R�����LQFOXGHG�IRXU�³JURXQGV�IRU�LQYDOLGDWLRQ´�RI�WKH�1/5%¶V�5HSUHVHQWDWLRQ�

&DVH�5XOH��See 2SHQLQJ�0HP��DW�������7KH�0HPRUDQGXP��LQ�GHVFULELQJ�WKH�³SULPDU\´�JURXQG�

IRU�LQYDOLGDWLRQ�DV�WKH�IDLOXUH�RI�WKH�DJHQF\�WR�VDWLVI\�WKH�$3$¶V�QRWLFH�DQG�FRPPHQW�

UHTXLUHPHQW��PDGH�D�SRLQW�RI�LQFOXGLQJ�D�SDUHQWKHWLFDO�H[SODLQLQJ�WKDW�WKLV�³SULPDU\´�JURXQG�ZDV�
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&RXQW�,�RI�WKH�&RPSODLQW��Id. DW�� �³7KH�SULPDU\�JURXQG�IRU�LQYDOLGDWLRQ��&RXQW�2QH��LV�WKDW�WKH�

1/5%¶V������HOHFWLRQ�UXOH�ZDV�DGRSWHG�ZLWKRXW�QRWLFH�DQG�FRPPHQW�´���&RXQW�2QH��LQ�WXUQ��

LQFOXGHG�SDUDJUDSKV�QXPEHUHG��������DQG�WKRVH�SDUDJUDSKV�VHW�IRUWK��QRW�RQO\�DOOHJDWLRQV�VWDWLQJ�

WKDW�ILYH�³FHQWUDO´�SDUWV�RI�WKH�5XOH�ZHUH�QRW�³SURFHGXUDO´�IRU�SXUSRVHV�RI�WKH�$3$¶V�QRWLFH�DQG�

FRPPHQW�UHTXLUHPHQW��EXW�DOVR�WKLV�FUXFLDO�DOOHJDWLRQ�DV�WR�WKH�5XOH�DV�D�ZKROH��

����7KH�FHQWUDO�SDUWV�RI�WKH������HOHFWLRQ�UXOH�DUH�QRW�SURFHGXUDO�UXOHV�DV�GHILQHG�
LQ�WKH�$3$�and all other parts of the 2019 election rule are not severable from 
those central, substantive parts���

�
&RPSO��������(PSKDVLV�DGGHG����

�
��� 2Q�WKH�EDVLV�RI�WKDW�DOOHJDWLRQ��WKH�WKHRU\�RI�&RXQW�2QH�ZDV�WKDW�WKH�entire�5XOH�ZDV�

LQYDOLG��QRW�MXVW�WKH�ILYH�FHQWUDO��VXEVWDQWLYH�SDUWV²D�SRLQW�KLJKOLJKWHG�RQ�SDJH���RI�RXU�2SHQLQJ�

0HPRUDQGXP��

,I�WKH�&RXUW�DJUHHV�ZLWK�3ODLQWLII¶V�SULPDU\�FODLP�WKDW�WKH�1/5%�SURPXOJDWHG�WKH������
HOHFWLRQ�UXOH�LQ�YLRODWLRQ�RI�WKH�$3$¶V�QRWLFH�DQG�FRPPHQW�UHTXLUHPHQW��WKH�&RXUW�PD\�
JUDQW�VXPPDU\�MXGJPHQW�DQG�UHPDQG�WKH�UXOH�WR�WKH�%RDUG�ZLWKRXW�UHDFKLQJ�3ODLQWLII¶V�
DOWHUQDWLYH�JURXQGV�IRU�LQYDOLGDWLQJ�WKH�UXOH����
�

7KH�UHIHUHQFH�WR�WKH�&RXUW¶V�DJUHHPHQW�ZLWK�3ODLQWLII¶V�³SULPDU\�FODLP´�ZDV�WKXV�D�UHIHUHQFH�

EDFN�WR�&RXQW�2QH��ZKLFK�H[SUHVVO\�DOOHJHG�WKDW�WKH�entire �����HOHFWLRQ�UXOH�ZDV�LQYDOLG��$QG�

WKH�VWUXFWXUH�RI�WKH�EDODQFH�RI�WKH�2SHQLQJ�0HPRUDQGXP�UHIOHFWHG�WKDW�WKH�UHOLHI�WKH�$)/�&,2�

VRXJKW�LQ�FRQQHFWLRQ�ZLWK�&RXQW�2QH�ZDV�LQYDOLGDWLRQ�RI�WKH�HQWLUH�5XOH��IRU�WKH�DUJXPHQW�PDGH�

LQ�6HFWLRQ�,�RI�WKDW�0HPRUDQGXP�KDG�WZR�FRPSRQHQWV��ILUVW��D�VHULHV�RI�DUJXPHQWV�WKDW�ILYH�

FHQWUDO�SURYLVLRQV�RI�WKH�5XOH�ZHUH�QRW�SURFHGXUDO��FRUUHVSRQGLQJ�WR�3DUWV�,�$��WKURXJK�,�(���DQG��

VHFRQG��DQ�DUJXPHQW�WKDW�WKH�UHPDLQLQJ�SURYLVLRQV�ZHUH�QRW�VHYHUDEOH��FRUUHVSRQGLQJ�WR�3DUW�

,�)���7KH�VHYHUDELOLW\�DUJXPHQW��LQ�RWKHU�ZRUGV��ZDV�QRW�PDGH�RXWVLGH�WKH�DPELW�RI�&RXQW�2QH�

EXW�ZDV�SDUW�DQG�SDUFHO�RI�RXU�HIIRUW�WR�HVWDEOLVK�WKDW�WKH�DSSURSULDWH�UHOLHI��LI�WKH�&RXUW�DJUHHG�
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ZLWK�RXU�VXEPLVVLRQ�DV�WR�&RXQW�2QH��ZDV�D�JUDQW�RI�VXPPDU\�MXGJPHQW�LQYDOLGDWLQJ�WKH�HQWLUH�

UXOH��QRW�SDUWLDO�VXPPDU\�MXGJPHQW�DV�WR�WKH�ILYH�QRQ�SURFHGXUDO�SDUWV�RI�WKH�5XOH����

��� �6LPLODUO\��WKH�0HPRUDQGXP�LQ�2SSRVLWLRQ�VWDWHG��

,Q�RXU�RSHQLQJ�0HPRUDQGXP��DW���������ZH�GHPRQVWUDWHG�WKDW�WKH�1DWLRQDO�/DERU�
5HODWLRQV�%RDUG¶V��1/5%¶V��SURPXOJDWLRQ�RI�5HSUHVHQWDWLRQ�±�&DVH�3URFHGXUHV��
���)HG��5HJ����������'HF�������������WKH�³�����HOHFWLRQ�UXOH´��ZLWKRXW�QRWLFH�DQG�
FRPPHQW�YLRODWHG�WKH�UHTXLUHPHQWV�RI�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW��$3$���
,I�WKH�&RXUW�DJUHHV��LW�VKRXOG�YDFDWH�WKH�UXOH�RQ�WKDW�EDVLV�DORQH�DQG�WKHUHE\�SHUPLW�
WKH�%RDUG�WR�DGGUHVV�WKH�UXOH¶V�JHQHUDO�DQG�VSHFLILF�ORJLFDO�IODZV�DQG�HUURQHRXV�
HPSLULFDO�FODLPV��DV�ZHOO�DV�LWV�LQFRQVLVWHQF\�ZLWK�WKH�1DWLRQDO�/DERU�5HODWLRQV�
$FW��1/5$���DIWHU�JLYLQJ�WKH�SXEOLF�QRWLFH�DQG�SURYLGLQJ�DQ�RSSRUWXQLW\�IRU�
FRPPHQW����
�

2SS��%U��DW�����7KH�UHIHUHQFH�WR�SDJHV�³�����´�LQ�WKH�SDUHQWKHWLFDO�ZDV�WR�6HFWLRQ�,�RI�WKH�

RSHQLQJ�0HPRUDQGXP�DGGUHVVLQJ�&RXQW�2QH��including 3DUW�,�)��ZKLFK�DUJXHG�IRU�QRQ�

VHYHUDELOLW\���

��� 7KH�$)/�&,2¶V�SRVLWLRQ�LQ�WKLV�UHJDUG�ZDV�IXUWKHU�FRQILUPHG�E\�WKH�0RWLRQ�IRU�

&ODULILFDWLRQ��(&)�1R��������,Q�WKH�0RWLRQ��WKH�$)/�&,2�VWDWHG����

,I�WKH�2UGHU�LV�LQWHUSUHWHG�WR�SHUPLW�WKH�%RDUG�PHUHO\�WR�GHFODUH�YLFWRU\�DQG�SXW�
LQWR�LPPHGLDWH�HIIHFW�DOO�RI�WKH�SURYLVLRQV�FRQVWLWXWLQJ�WKH�UHPDLQGHU�RI�WKH�5XOH��
WKDW�ZRXOG�EH�WDQWDPRXQW�WR�LQWHUSUHWLQJ�LW�DV�KDYLQJ�DJUHHG�ZLWK�WKH�1/5%�RQ�
VHYHUDELOLW\�and�JUDQWHG�WKH�1/5%¶V�FURVV�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DV�WR�
3ODLQWLII¶V�&RXQWV�7ZR��7KUHH��DQG�)RXU�UDWKHU�WKDQ�DV�KDYLQJ�GHQLHG�WKH�PRWLRQ�
DV�WR�WKRVH�FRXQWV��,W�ZRXOG�DOVR�EH�WDQWDPRXQW�WR�DQ�2UGHU�UHMHFWLQJ�RQ�WKH�PHULWV�
WKH�$)/�&,2¶V�FKDOOHQJH�WR�WKRVH�SURYLVLRQV�LQ�WKH�UHPDLQGHU�RI�WKH�5XOH�WKDW�
ZHUH�QRW�FKDOOHQJHG�RQ�QRWLFH�DQG�FRPPHQW�JURXQGV��LQFOXGLQJ��IRU�H[DPSOH��WKH�
SURYLVLRQ�UHTXLULQJ�LPSRXQGPHQW�RI�EDOORWV��7KH�&RXUW�GLG�QRW�UHDFK�WKRVH�LVVXHV�
EHFDXVH�WKH\�ZHUH�SRWHQWLDOO\�UHQGHUHG�PRRW�E\�WKH�GLUHFWLYH�WR�WKH�%RDUG�WR�
UHFRQVLGHU�DOO�DVSHFWV�RI�WKH�UHPDLQGHU�RI�WKH�5XOH���
��

0RW��IRU�&ODULILFDWLRQ�DW����HPSKDVLV�DGGHG����7KH�0RWLRQ�IRU�&ODULILFDWLRQ�DVNHG�WKLV�

&RXUW�WR�FODULI\�LWV�RULJLQDO�2UGHU�WR�PDNH�FOHDU�WKDW�WKH�&RXUW�³����GRHV�QRW�UHDFK��EXW�

UHVHUYHV��DOO�FKDOOHQJHV�WR�DQ\�DVSHFWV�RI�WKH�5XOH�WKDW�WKH�%RDUG�GHFLGHV�VKRXOG�EH�

LPSOHPHQWHG����Id.�DW����
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��� �2QFH�LW�LV�UHFRJQL]HG�WKDW�&RXQW�2QH�LQFOXGHG��DV�DQ�LQWHJUDO�FRPSRQHQW��WKH�

DOOHJDWLRQ�WKDW�WKH�SURFHGXUDO�SDUWV�RI�WKH�5XOH�DUH�QRW�VHYHUDEOH�IURP�WKH�QRQ�SURFHGXUDO�

SDUWV��WKHQ�WKH�SX]]OHPHQW�WKDW�WKH�&RXUW�H[SUHVVHG�DV�WR�WKH�$)/�&,2¶V�OLWLJDWLRQ�

VWUDWHJ\�LQ�WKH�IROORZLQJ�SDVVDJH�VKRXOG�EH�FOHDUHG�XS���

,Q�WKH�LQVWDQW�FDVH��WKH�$)/�&,2�PLJKW�ZHOO�KDYH�DUJXHG�WKDW��HYHQ�LI�WKLV�&RXUW�
DJUHHG�WKDW�WKH�FKDOOHQJHG�SURYLVLRQV�RI�WKH������(OHFWLRQ�5XOH�DUH�XQODZIXO�RQ�
QRWLFH�DQG�FRPPHQW�JURXQGV��WKH�&RXUW�VKRXOG�QRQHWKHOHVV�SURFHHG�WR�UHDFK�WKH�
PHULWV�RI�LWV�DOWHUQDWLYH�FODLPV�WKDW�WKH������(OHFWLRQ�5XOH�PXVW�EH�YDFDWHG�LQ�LWV�
HQWLUHW\�EHFDXVH�LW�LV�DUELWUDU\�DQG�FDSULFLRXV�RU�YLRODWHV�WKH�1/5$���6HH�&RPSO��
������������%XW��for whatever reason��WKH�$)/�&,2�PDLQWDLQHG�WKDW�WKLV�&RXUW�
QHHG�QRW�UHDFK�LWV�RWKHU�FODLPV��DSSDUHQWO\�DVVXPLQJ�WKDW�WKH�&RXUW�ZRXOG�DJUHH�
ZLWK�LWV�VHYHUDELOLW\�DQDO\VLV����
�

2SLQLRQ�DW����Q������HPSKDVLV�DGGHG����7KLV�SDVVDJH�WUHDWV�WKH�VHYHUDELOLW\�DQDO\VLV�DV�

VRPHWKLQJ�GLVWLQFW�IURP�&RXQW�2QH��DQG��LI�WKDW�DQDO\VLV�ZHUH�LQGHHG�GLVWLQFW�IURP�&RXQW�

2QH�UDWKHU�WKDQ�HPEHGGHG�ZLWKLQ�LW�LQ�SDUDJUDSK�����WKHQ�LW�ZRXOG�EH�WUXH�WKDW�WKH�$)/�

&,2¶V�GHFLVLRQ�WR�UHTXHVW�WKDW�WKH�&RXUW�QRW�DGGUHVV�WKH�IXOO\�EULHIHG�&RXQWV�7ZR��7KUHH��

DQG�)RXU�ZRXOG�VHHP�WR�ODFN�DQ\�³UHDVRQ�´�%XW�WKH�$)/�&,2�IXOO\�EULHIHG�&RXQWV�7ZR��

7KUHH��DQG�)RXU�SUHFLVHO\�EHFDXVH�LW�UHFRJQL]HG�WKDW��LI�WKH�&RXUW�GLVDJUHHG�DV�WR�WKH�

VHYHUDELOLW\�DUJXPHQW�HPEHGGHG�LQ�&RXQW�2QH��WKHQ�WKH�&RXUW�ZRXOG�KDYH�WR�GR�PRUH�

WKDQ�ILQG�WKDW�WKH�ILYH�FHQWUDO�SURYLVLRQV�HQXPHUDWHG�LQ�&RXQW�2QH�ZHUH�QRQ�SURFHGXUDO��

,Q�RWKHU�ZRUGV��WKH�$)/�&,2¶V�EULHILQJ�FOHDUO\�GHPRQVWUDWHV�WKDW�LW�GLG�QRW�HQJDJH�LQ�D�

JDPEOH�WKDW�WKH�&RXUW�ZRXOG�DJUHH�ZLWK�LW�RQ�VHYHUDELOLW\��7KDW�LV�ZK\�ZH�VWDWHG�RQ�SDJH�

��RI�RXU�2SHQLQJ�0HPRUDQGXP�WKDW�WKH�&RXUW�FRXOG�DYRLG�UHDFKLQJ�&RXQWV�7ZR��7KUHH��

DQG�)RXU�RQO\�LI�LW�DJUHHG�ZLWK�RXU�VXEPLVVLRQ�DV�WR�&RXQW�2QH�LQ�IXOO��LQFOXGLQJ�WKDW�QR�

SURYLVLRQ�RI�WKH�UXOH�ZDV�VHYHUDEOH��
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��� 7KH�&RXUW¶V�RSLQLRQ�FLWHV�RQH�SDJH�RI�WKH�$)/�&,2¶V�0HPRUDQGXP�LQ�6XSSRUW�RI�

0RWLRQ�IRU�6XPPDU\�-XGJPHQW��DQG�WZR�SDJHV�RI�WKH�WUDQVFULSW�DV�WKH�EDVLV�RI�LWV�

XQGHUVWDQGLQJ�WKDW�WKH�$)/�&,2�³PDLQWDLQHG�WKDW�WKLV�&RXUW�QHHG�QRW�UHDFK�LWV�RWKHU�

FODLPV����������See�3O�¶V�0RW��IRU�6XPP��-��DW����+U¶J�7U��DW��������´�2SLQLRQ�DW����Q��������

%XW�RQ�SDJH����WKH�0HPRUDQGXP�FRQWDLQV�QR�UHOHYDQW�GLVFXVVLRQ���7KH�RQO\�SRVVLEO\�

UHOHYDQW�ODQJXDJH�LQ�WKH�0HPRUDQGXP�LV�RQ�SDJH����ZKLFK�LQFOXGHV�WKH�³SULPDU\�FODLP´�

SDVVDJH�WKDW�ZH�GLVFXVVHG supra �����7KDW�SDVVDJH��DV�ZH�H[SODLQHG��FDQQRW�IDLUO\�EH�UHDG�

WR�FRQVWLWXWH�DQ�DVVHUWLRQ�E\�WKH�$)/�&,2�WKDW��HYHQ�LI�WKH�&RXUW�DJUHHG�RQO\�ZLWK�RQO\�

part RI�&RXQW�2QH��WKH�$)/�&,2�ZDV�FRQWHQW�WR�IRUHJR�D�UXOLQJ�RQ�DOO�RI�WKH�RWKHU�

&RXQWV���6LPLODUO\��SDJHV����DQG����RI�WKH�7UDQVFULSW�GR�QRW�FRQWDLQ�DQ\�GLVFXVVLRQ�RI�

ZKHWKHU�WKH�&RXUW�QHHG�UHDFK�&RXQWV�7ZR��7KUHH��DQG�)RXU�RI�WKH�&RPSODLQW��EXW�UDWKHU�

FRQFHUQ�WKH�VXEVWDQFH�RI�&RXQWV�7ZR�DQG�7KUHH��i.e.�ZKHWKHU�WKH�)LQDO�5XOH��DV�D�ZKROH�

DQG�LQ�LWV�FRPSRQHQW�SDUWV��LV�DUELWUDU\�DQG�FDSULFLRXV���(OVHZKHUH��WKH�7UDQVFULSW�VKRZV�

WKDW�FRXQVHO�IRU�WKH�$)/�&,2�PDGH�FOHDU�WKDW�³LI�WKH�&RXUW�DJUHHV�WKDW�WKH�UXOH�LV�

VXEVWDQWLYH�DQG�WKDW�WKH�%RDUG�VKRXOG�KDYH�HQJDJHG�LQ�QRWLFH�DQG�FRPPHQW��WKHQ�RXU�

�
��7KH�2SLQLRQ�DFWXDOO\�FLWHV�WKH�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��(&)�1R�������EXW�WKH�0RWLRQ�LV�
RQO\�WZR�SDJHV�ORQJ�VR�ZH�EHOLHYH�WKH�&RXUW�LQWHQGHG�WR�FLWH�WKH�0HPRUDQGXP�LQ�6XSSRUW���
0RUHRYHU��WKH�0RWLRQ�VWDWHV�LQ�LWV�HQWLUHW\��

3XUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�����3ODLQWLII�$PHULFDQ�)HGHUDWLRQ�RI�
/DERU�DQG�&RQJUHVV�RI�,QGXVWULDO�2UJDQL]DWLRQV��³$)/�&,2´��PRYHV�IRU�
VXPPDU\�MXGJPHQW�IRU�WKH�UHDVRQV�VHW�IRUWK�LQ�WKH�DFFRPSDQ\LQJ�0HPRUDQGXP�
RI�3RLQWV�DQG�$XWKRULWLHV��ZKLFK�LQFRUSRUDWHV�D�VWDWHPHQW�RI�IDFWV�ZLWK�UHIHUHQFHV�
WR�WKH�DGPLQLVWUDWLYH�UHFRUG��$V�VKRZQ�E\�WKH�0HPRUDQGXP���D��'HIHQGDQW¶V�UXOH��
5HSUHVHQWDWLRQ�&DVH�3URFHGXUHV�����)HG��5HJ����������'HF�������������ZDV�
SURPXOJDWHG�ZLWKRXW�QRWLFH�DQG�FRPPHQW�LQ�YLRODWLRQ�RI�WKH�$GPLQLVWUDWLYH�
3URFHGXUH�$FW����8�6�&���������HW�VHT����E��WKH�UXOH�LV�DUELWUDU\�DQG�FDSULFLRXV��DQG�
�F��WKH�UXOH�LV�LQFRQVLVWHQW�ZLWK�WKH�1DWLRQDO�/DERU�5HODWLRQV�$FW��DV�DPHQGHG�����
8�6�&��������et seq��)RU�WKHVH�UHDVRQV��3ODLQWLII�UHVSHFWIXOO\�UHTXHVWV�WKDW�WKLV�
&RXUW�JUDQW�LWV�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DQG�VHW�DVLGH�DQG�YDFDWH�WKH�UXOH��

0RW��IRU�6XPP��-��DW�����
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YLHZ�LV�WKDW�LW�VKRXOG�VHQG�WKH�UXOH�LQ�LWV�HQWLUHW\�EDFN�WR�WKH�%RDUG��KDYH�LW�JR�WKURXJK�

QRWLFH�DQG�FRPPHQW�´��7U��DW�����,Q�WKH�FRQWH[W�RI�DQ�DUJXPHQW�LQ�ZKLFK�FRXQVHO�

VSHFLILFDOO\�DGGUHVVHG�&RXQWV�7ZR�WKURXJK�)RXU��see, e.g���7U��DW������������ZH�EHOLHYH�

WKDW�VWDWHPHQW�LQ�DUJXPHQW�VKRXOG�EH�XQGHUVWRRG�WR�PHDQ�³LI�WKH�FRXUW�DJUHHG�WKDW�WKH�UXOH�

LV�VXEVWDQWLYH�LQ�LWV�HQWLUHW\�EHFDXVH�WKH�SURFHGXUDO�HOHPHQWV�DUH�QRW�VHYHUDEOH�´��%XW��LQ�

DQ\�HYHQW��WKH�VWDWHPHQW�LV�FOHDUO\�QRW�WKH�W\SH�RI�³XQDPELJXRXV´�FRQFHVVLRQ�DV�ZHOO�

HVWDEOLVKHG�SUHFHGHQW�UHTXLUHV�IRU�D�FRXUW�WR�UHO\�RQ�D�FRQFHVVLRQ�PDGH�LQ�RUDO�

DUJXPHQW���Crowe v. Coleman������)��G���������������WK�&LU���������$�UHYLHZ�RI�WKH�

WUDQVFULSW�GHPRQVWUDWHV�WKHUH�ZDV�QR�VXFK�XQDPELJXRXV�FRQFHVVLRQ�LQ�WKLV�FDVH�����

���� 7KH�FODLPV�VWDWHG�LQ�&RXQWV�7ZR��7KUHH��DQG�)RXU�RI�WKH�&RPSODLQW�UHPDLQ�

XQUHVROYHG�LQ�LPSRUWDQW�SDUWV���&RXQW�7ZR�DOOHJHG�WKH�UXOH�LV�DUELWUDU\�DQG�FDSULFLRXV�DV�D�

ZKROH���&RXQW�7KUHH�DOOHJHG�WKDW�VSHFLILF�SRUWLRQV�RI�WKH�UXOH�DUH�DUELWUDU\�DQG�FDSULFLRXV��

LQFOXGLQJ�SURSRVHG�QHZ�6HFWLRQ��������F���UHTXLULQJ�LPSRXQGLQJ�RI�WKH�EDOORWV�LQ�DQ\�

FDVH�ZKHUH�D�SDUW\�ILOHV�D�UHTXHVW�IRU�UHYLHZ�ZLWK�WKH�%RDUG�ZLWKLQ�WHQ�EXVLQHVV�GD\V�RI�

WKH�GLUHFWLRQ�RI�HOHFWLRQ�DQG�UHTXLULQJ�WKDW�WKH�EDOORWV�QRW�EH�RSHQHG�XQWLO�WKH�%RDUG�UXOHV�

RQ�WKH�UHTXHVW���&RXQW�)RXU�DOOHJHG�WKDW�VSHFLILF�SRUWLRQV�RI�WKH�UXOH�DUH�LQFRQVLVWHQW�ZLWK�

WKH�1DWLRQDO�/DERU�5HODWLRQV�$FW��DOVR�LQFOXGLQJ�SURSRVHG�6HFWLRQ��������F�����

� 7KH�FRQWLQXHG�LPSRUWDQFH�RI�WKH�FODLPV�WKDW�SRUWLRQV�RI�WKH�UXOH�WKDW�WKH�%RDUG�

KDV�QRZ�LPSOHPHQWHG�DUH�LQYDOLG�LV�LOOXVWUDWHG�E\�6HFWLRQ��������F���ZKLFK�ZDV�

FKDOOHQJHG�LQ�&RXUWV�7ZR��7KUHH�DQG�)RXU���See�2SHQLQJ�0HP��DW���������FRQFHUQLQJ�

&RXQWV�7KUHH�DQG�)RXU����$V�VHW�IRUWK�LQ�3ODLQWLII¶V�0HPRUDQGXP�LQ�6XSSRUW�RI�0RWLRQ�

IRU�6XPPDU\�-XGJPHQW��WKDW�SRUWLRQ�RI�WKH�UXOH��QRZ�LQ�HIIHFW��ZLOO�PDNH�LW�PRUH�OLNHO\�

WKDW�HPSOR\HUV�ZLOO�PDNH�XQODZIXO�XQLODWHUDO�FKDQJHV�WKDW�ZLOO�IUXVWUDWH�ODWHU�FROOHFWLYH�
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EDUJDLQLQJ�DQG��LQ�DQ\�FDVH��LV�GLUHFWO\�FRQWUDU\�WR�1/5$�����E���DV�WKH�%RDUG�H[SOLFLWO\�

GHVFULEHG�WKH�SURYLVLRQ�DV�D�³VWD\´�RI�WKH�5HJLRQDO�'LUHFWRU¶V�DFWLRQ�LQ�WKH�SUHDPEOH�WR�

WKH�)LQDO�5XOH���See�2SHQLQJ�0HP��DW������������TXRWLQJ����)HG��5HJ��DW�����������,Q�

DGGLWLRQ��E\�GHOD\LQJ�WKH�WDOO\�RI�EDOORWV��WKDW�SRUWLRQ�RI�WKH�UXOH�DOVR�QHFHVVDULO\�GHOD\V�

FHUWLILFDWLRQ�DQG��DV�WKH�&RXUW¶V�2SLQLRQ�VWDWHV��WKH�GHOD\�RI�FHUWLILFDWLRQ�³XQWLO�DQ\�

UHTXHVW�IRU�UHYLHZ�KDV�EHHQ�GHFLGHG�E\�WKH�%RDUG�������GHOD\V�HPSOR\HHV¶�SURFXUHPHQW�RI�

VLJQLILFDQW�VWDWXWRU\�ULJKWV�WKDW�GHSHQG�RQ�WKH�1/5%¶V�FHUWLILFDWLRQ�´��2SLQLRQ�DW�������

7KXV��WKH�XQDGMXGLFDWHG�FKDOOHQJHV�WR�WKDW�SRUWLRQ�RI�WKH�UXOH�DQG�RWKHUV�UHPDLQ�

LPSRUWDQW��

� )RU�WKH�DERYH�VWDWHG�UHDVRQV��3ODLQWLII�UHTXHVW�WKDW�WKH�&RXUW�UHFRQVLGHUV�WKDW�

SRUWLRQ�RI�LWV�2SLQLRQ�WKDW�VWDWHV��³$W�WKH�$)/�&,2¶V�UHTXHVW��WKH�&RXUW�KDV�QRW�

SURFHHGHG�IXUWKHU�WR�FRQVLGHU�WKH�$)/�&,2¶V�UHPDLQLQJ�VXEVWDQWLYH�$3$�FKDOOHQJHV�´��

2SLQLRQ�DW������3ODLQWLII�UHTXHVWV�WKDW�WKH�&RXUW�����JUDQW�SDUWLDO�VXPPDU\�MXGJPHQW�WR�WKH�

3ODLQWLII�RQ�&RXQW�2QH�RI�LWV�&RPSODLQW��ILQGLQJ�WKH�ILYH�VSHFLILFDOO\�FKDOOHQJHG�SRUWLRQV�

RI�WKH�UXOH�LQYDOLG�EHFDXVH�WKH\�ZHUH�LVVXHG�ZLWKRXW�QRWLFH�DQG�FRPPHQW������QRW�UHPDQG�

WKH�FDVH�WR�WKH�%RDUG�EHFDXVH�WKH�%RDUG�KDV�DOUHDG\�H[SUHVVHG�LWV�SRVLWLRQ�RQ�

VHYHUDELOLW\��DQG�����SURFHHG�WR�UXOH�RQ�&RXQWV�7ZR��7KUHH��DQG�)RXU���6XFK�D�UHVXOW�

ZRXOG�FRPSRUW�ZLWK�MXGLFLDO�HFRQRP\�DQG�HIILFLHQF\��DV�WKH�SDUWLHV�KDYH�IXOO\�EULHIHG�

WKHLU�SRVLWLRQV�RQ�&RXQWV�7ZR��7KUHH��DQG�)RXU��WKH�FRQWUDU\�UHVXOW²UHTXLULQJ�D�QHZ�

FRPSODLQW�UHDVVHUWLQJ�WKH�VDPH�DOOHJDWLRQV�DV�WKRVH�FRQWDLQHG�LQ�WKRVH�WKUHH�FRXQWV²�

ZRXOG�REOLJDWH�ERWK�WKH�SDUWLHV�DQG�WKH�&RXUW�WR�HQJDJH�LQ�GXSOLFDWLYH�HIIRUWV����������

��

�
��$V�ZH�GHPRQVWUDWHG�LQ�RXU�0HPRUDQGXP�LQ�6XSSRUW�RI�0RWLRQ�IRU�6XPPDU\�-XGJPHQW��WKDW�
GHOD\�LV�RIWHQ�H[WHQGHG��URXWLQHO\�ODVWLQJ�D�\HDU�RU�PRUH���See�2SHQLQJ�0HP��DW����	�Q��������
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�'DWHG��-XQH��������� � � 5HVSHFWIXOO\�6XEPLWWHG���
�

�V��/HRQ�'D\DQBBBBBBBBBBBBB�
/HRQ�'D\DQ��'�&��%DU�1R����������
%UHGKRII�	�.DLVHU��3�/�/�&��
������WK�6WUHHW��1:��6WH�������
:DVKLQJWRQ��'�&��������
3KRQH�����������������
(�PDLO��OGD\DQ#EUHGKRII�FRP�
��
-DPHV�%��&RSSHVV��'�&��%DU�1R����������
0DWWKHZ�-��*LQVEXUJ��'�&��%DU�1R�������������
0DQHHVK�6KDUPD��'�&��%DU�1R�����������
���DSSOLFDWLRQ�IRU�DGPLVVLRQ�SHQGLQJ��
$)/�&,2�/HJDO�'HSDUWPHQW�
������WK�6WUHHW��1:�
:DVKLQJWRQ��'&�������
3KRQH�����������������
(�PDLO��MFRSSHVV#DIOFLR�RUJ�
(�PDLO��PJLQVEXUJ#DIOFLR�RUJ�
(PDLO��PVKDUPD#DIOFLR�RUJ�
�
Counsel for Plaintiffs 

�
�
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