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Department of Labor announces final rule on 
independent contractor status under the FLSA

By Jim Coleman
Washington DC Metro Office

On January 7, 2021, the U.S. Department of Labor Wage and Hour Division 
will publish its final rule concerning the criteria used to determine an 
individual’s independent contractor status under the Fair Labor Standards 
Act, completing the rulemaking process it began in September 2020. (A 
preview copy of the final rule can be found here.) Unfortunately for those 
employers that might have benefitted from these regulations, the DOL’s 
actions are almost certainly too late. The Biden Administration has already 
announced its intent to issue an Executive Order on the first day of the 
administration that will freeze all final regulations issued by the Trump 
Administration that have not yet become effective by Inauguration Day. The 
projected effective date of this final rule is March 8, 2021, thus, it – along with 
many other so-called “midnight regulations” published late in the outgoing 
Trump Administration – is likely never going to take effect.   

The final regulations concerning independent contractors are quite similar to 
what the DOL proposed in September and reaffirm an economic reality test to 
determine “whether a worker is in business for himself or herself (independent 
contractor) or is instead economically dependent on an employer for work 
(employee).” Two core factors are cited in making this determination – the 
nature and degree of control over the work performed and the worker’s 
opportunity for profit or loss based on initiative and investment.  Three other 
factors are also mentioned:

• The amount of skill required for the work,

• The degree of permanence of the working relationship, and

• Whether the work is part of an integrated unit of production.  

The final regulations also provide six examples of how to apply these factors. 
However, as previously stated, these regulations will almost surely be halted 
on the first day of the Biden Administration before they take effect.
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Constangy, Brooks, Smith & Prophete, LLP
Constangy, Brooks, Smith & Prophete offers a wider lens on workplace law. We have 
counseled employers exclusively since 1946. With offices in 15 states, we are one of the 
largest labor and employment law practices in the U.S. Constangy has been named as a 
top firm for women and minorities by organizations including Law360, the National Law 
Journal and Vault.com. Many of our more than 190 attorneys have been recognized by 
leading authorities such as Chambers & Partners, Best Lawyers in America® and Martindale 

Hubbell. Find out more about us online at www.constangy.com or follow us on Twitter 
@ConstangyLaw. 

Office Locations
 Alabama, Arkansas, California, Colorado, Florida, Georgia, Massachusetts, Minnesota, 
Missouri, New Jersey, New York, North Carolina, South Carolina, Tennessee, Texas, and 

Virginia.

IRS Circular 230 Notice: 
Federal regulations apply 
to written communications 
(including emails) regarding 
federal tax matters between 
our firm and our clients. 
Pursuant to these federal 
regulations, we inform you 
that any U.S. federal tax 
advice in this communication 
(including any attachments) 
is not intended or written 
to be used, and cannot be 
used, by the addressee or 
any other person or entity 
for the purpose of avoiding 
penalties that may be 
imposed under the Internal 
Revenue Code.
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This is a publication of 
Constangy, Brooks, Smith 
& Prophete, LLP. The 
information contained 
in this newsletter is not 
intended to be, nor does 
it constitute, legal advice. 
The hiring of a lawyer is 
an important decision that 
should not be based solely 
upon advertisements. Before 
you decide, ask us to send 
you free written information 
about our qualifications 
and experience. No 
representation is made 
that the quality of the legal 
services to be performed 
is greater than the quality 
of legal services performed 
by other lawyers. This 
email could be considered 
advertising under applicable 
laws.
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Need help with reopening? 
Check out our Coronavirus Return to Work FAQs for the 

latest guidance. And more general information is available on 
our Coronavirus Resource Center page.


